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29 December2020 
 

Our Ref: 

Your Ref: 

JW/AB/GH/1014 152.000 09 

SZ/LCIKM/ l00259.002 
 

Dear Sirs 

 
CL-2019-000303: Deutsche Bank AG, London Branch v Central Bank of 

Venezuela; CL-2020-000304 

 

We refer to your letters dated 23 and 25 December 2020. We are also in receipt of the 

letters sent by Allen & Overy and Quinn Emanuel on 24 December 2020, on behalf of 

Deutsche Bank and the Receivers respectively. 

 

You have proposed on behalf of the Maduro Board that the Receivership Property be 

released by the Receivers to the Gavi Alliance Covax Facility (Gavi) for the purposes 

of supplying COV ID -19 vaccines to Venezuela (th e .Maduro Proposal) . 

 
Our clients agree that "it would be unacceptable to play politics with the lives of the 

innocent citizens of Venezuela." Regrettably, however, that is what the Maduro regime 

has persistently done in re latio n to previous attempts to provide those citi zens with 

humanitarian assistance.1 

 
For the reasons given below, our clients cannot consent to the Maduro Proposal. That 

is ce rtainly not due to any lack of compassion for the plight of the Venezuelan people. 

On the contrary, it is because the thoroughly discredited Maduro regime cannot be 

trusted  to distribute  vaccines  fairly  and  effectively  to  the Venezuelan  people. Our 
 
 

For a summary, see paragraphs 7-12 of our skeleton argument for the l 0 December 2020 hearing. 
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clients will not lend their support to arrangements which ultimately leave it to the 

Maduro regime to decide who gets vaccinated. 

 

Preliminary matters 

 
As a preliminary matter, we agree with Allen & Overy that it is unclear why you did 

not raise the Maduro Proposal at an earlier stage. It is apparent that the key facts and 

matters relating to the Maduro Proposal long predate the hearing before Mrs Justice 

Cockerill on 10 December 2020, at which an order was made for a stay of the 

Commercial Comt proceedings. In particular: 

 

1. The Agreement between Gavi and the Government of Venezuela (a copy of 

which was attached to your letter of 23 December 2020) is dated 18 September 

2020. Clause 2.1 of the Agreement required the Government of Venezuela to 

make a " Down Payment" of US$18,199,040 to Gavi by 9 October 2020. Clause 

5(a) of the Agreement required the Government of Venezuela to procure a 

guarantee in favour of Gavi in the amount of US$IO1,800,880 within 21 days 

of the date of the Agreement. These obligations each fell due for performance 

well before the 10 December 2020 hearing. 
 

2. The letter from Gavi dated 7 December 2020 addressed to Mr Alvarado 

Gonzalez (a copy of which was attached to your letter of 23 December 2020) 

placed the Maduro regime on notice that neither obligation had been perfo1med 

as at the date of the letter and warned that unless the financial commitments 

were provided by 15 December 2020 then Gavi would not reserve doses for 

manufacturing for Venezuela. Once again, this letter was sent before the 

hearing which took place on 10 December 2020, a full two weeks before your 

letter of23 December 2020 and a full week after the expiry of the Gavi deadline. 

If your clients had wished to raise the Maduro Proposal then the appropriate tin1e at 

which to do so would have been either prior to or at the hearing on 10 December 2020, 

and certainly before Mrs Justice Cockerill granted a stay of the Commercial Court 

proceedings (subject to  limited  exceptions,  none of  which  is applicab le).  Absent the 

co nsent of all parties, the Commercial Court could only exercise its power to vary the 

order for a stay if  there bas  been  a  material change of circumstances.  There has  been  

no material change of circumstances. As we have explained above, the  key  events 

relating to the Maduro Proposal long predate the order on l O December 2020. 

Accordingly, any application by you to seek to Lift the stay would be bound to fail. 
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The substance of the Maduro Proposal 

 

Turning now to the substance of the Maduro Proposal, you will appreciate that our 

clients have great difficulty entertaining any proposal put forward by a regime which 

(to use the words of the UK Government in a recent ministerial statement) has "aimed 

to use COVJD-19 as cover for human rights abuses and repression of political 

opposition, " as well as targeting and imprisoning media and health workers "for 

reporting on the health crisis" whilst simultaneously vilifying Venezuelan refugees 

who have returned to Venezuela as " traitors and COVID-19 'biological terrorists ·." 

 

Our clients' concerns are exacerbated by the Maduro regime' s previous conduct in 

connection with the politici sa tion of humanitarian aid. [n May 2020, the UK' s 

represe ntative to the United Nations called upon the Maduro regime to " allow 

unhindered humanitarian access" and to "depoliticise humanitarian aid." Similar 

concerns have been expressed by many other states and organisations. For example, in 

the report dated 15 September 2020 issued by the independent fact-finding mission 

appointed by the UN Human Rights Council, it is stat ed that: 

In December 2016, the executive began issuing 'Carnets de la Patria'. These 

identification cards contain QR (quick response) codes containing biometric data and 

information regarding the user's socio-economic status. They were purported ly intend ed 

to streamline the distribution of humanitarian aid, through the local CLAP. The 

executive allegedly uses the cards to distribute assistance based on loyalty to the ruling 

party. 

 

It is against th is ba ckground that our clients approach the substance of the Maduro 

Proposal. We make the following observations. 
 

First, the Receivership Property is plainly not the only source of funds from which 

Venezuela can make the ''Down Payment" of US$I8,199,040 to Gavi under C lause 2.1 

of the Agreement. Your letter of 23 December 2020 acknowledges that other funds can 

be made available from Venezuela for the purposes of meeting this payment obligation. 

The only obstacle to payment which you have identified is US sanctions. However, as 

you also acknowledge, exemptions ex ist within the US sanctions regime to enable 

payments to be made for humanitarian purposes. 

 

In fact, OFAC has issued a number of authorizations to allow for continued provision 

of unimpeded humanitarian support to the Venezuelan people related to medicine and 

medical devices, including for treatment of COVID-19 . For example, General License 

4 (GL4) authorizes certain transactions relating to medical supplies to Venezuela. 

OFAC made clear in the fact sheet that it published on the Provision of Humanitarian 

Assistance and Trade to Combat COVID- J 9 that: 

 
The United States is committed to ensuring that humanitarian assistance continues to 



Arnold&Porter 
 

 

 

 

 

 

 

29 December 2020 

Page4 

 

reach at-risk populations through legitimate and transparent channels as countries 

across the globe fight the Coronavirus Disease 2019 (COVID-19). The sanctions 

programs administered by the U.S. Department of the Treaswy's Q_ffice of Foreign 

Assets Control (OFAC) generally allow for legitimate humanitarian-related trade, 

assistance, or activity under existing laws and regulations. OFAC encourages those 

interested in providing such assistance during the COVJD-19 crisis to avail themselves 

of longstanding exemptions, exceptions, and authorizations pertaining to humanitarian 

assistance and trade available in many U.S. sanctions programs. In the event that 

individuals, governments, or entities face sanctions-related challenges, have questions 

related to the provision of humanitarian assistance to sanctioned countries, or believe 

additional authorizations are needed, OFAC stands ready to provide guidance and 

respond to applications for specific licenses. 
 

The fact sheet goes on to refer specifically to Venezuela and sets out a List of all general 

licenses which exist to enable the Government of Venezuela and other State 

organisations to engage in transactions involving the provision of  humanitarian 

assista nce as well as medicine and medical device s to Venezuela. The fact shee t also 

states: 

 
For transactions not otherwise authorized by OFAC general licenses, OFAC considers 
specific license requests on a case-by-case basis and prioritizes license applications, 

compliance questions, and other requests related to humanitarian support for the 
Venezuelan people. 

 

In these circumstances,it is unclear why you maintain in your letter that exemptions to 

US sanctions are "of limited practical utility." In the light of these wide-ranging 

exemptions which are set out in detail in an OFAC fact sheet which bas been published 

specifically to deal with the COVID-19 pandemic, our clients do not accept that US 

sanctions are in fact an impediment to the Maduro regime meeting its payment 

obligations in favour of Gavi from sources other than the Receivership Property, or that 

the Maduro regime has made any effort to overcome whatever obstacle it perceives to 

exist by seeking a specific licence for the purchase of Covid vacc ines through the Covax 

facility. 
 

Second, we do not unders tand why you consider it necessary for the entirety of the 

Receivership Property to  be  released  in  order  for  the  Maduro  regime  to  mee t  its 

o bligation under Clause 5(a) of the Agreement to procure a guarantee in favour of Gavi 

in the amount of US$101,800,880. It is plainly within the power of the Maduro regime 

to provide a guarantee of its own volition without recourse to the Receivership Property, 

or to procure the .iss uanceof a financia l guarantee from a multilate ral deve l.op ment bank 

which the enclosed guidance issued by Gavi indicates would be acceptable. 
 

Third, we note that the Agreement contemplates the delivery of 11,374,400 vaccines 

"sufficient to vaccinate 20% of the [Venezuelan] Population" . Yow- letter of 25 

December 2020 contemplates that the vaccines should be "made available to the 
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Government  of Venezuela  for  vaccinating the Venezuelan population". However, as 

we have explained above, our clients have no confidence in the willingness or the ability 

of the Maduro regime fairly and effectively to distribute the number of vaccines 

contemplated by the Agreement. Effective safeguards would have to be put in place to 

enable vaccines to be distributed by reputable international organisations to the 

Venezuelan people, without regard to political affiliation. 
 

Fourth , and in any event, our clients do not accept that the release of the Receivership 

Property is even necessary in order to purchase vaccines. If obstacles to the fair and 

effective distribution of the vaccine were overcome then our clients are confident that 

the National Assembly would find a means of paying for those vaccines, if necessary 

from the BCV funds in the US under the Guaid6 Board's control. 

 
Conclusion 

 
In conclusion, since our clients are not in a position to provide the consent necessary 

for any variation of the Receivership Order, the prospect of any application to Court 

must therefore fall away. Contrary to the (astonishing and wholly en-oneous) suggestion 

in your 23 December 2020 letter that the Court of Appeal has "confirmed " the Maduro 

Board's authority to give instructions for the BCV, that authority remains hotly disputed 

and listed for hearing in the Supreme Court. Pending resolution of the dispute as to 

authority, the Commercial Comi cannot dictate how the Receivership Property should 

be spent. The Commercial Cowi proceedings therefo re remain stayed, and any attempt 

by your clients to lift the stay would be hopeless given that there has been no relevant 

change of circumstances. 

 
Yours faithfully 

 

 
 

Arnold & Porter Kaye Scholer (UK) LLP 

 

CC: Allen & Overy 

Quinn Emanuel 

 
Attachments: Guidance for all COYAX Facility Participants on Financia l Guarantees 

OFAC Fact Sheet: Provision of Humanitarian Assistance and Trade to 

Combat COVID-19 
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